
Comments of Scott O. Pratt, Attorney at Law 
Mr. Pratt has practiced real estate law in Oregon for 35 years 

Mr. Roehm's statements about CC&Rs are, for the most part, technically correct. However, as a substitute 
for historic status in Laurelhurst, CC&Rs would be impractical and unworkable.  I also see serious legal 
questions regarding enforcement of CC&Rs in Laurelhurst. 

It's important to understand that, at their core, CC&Rs are a contractual relationship.  That means that 
CC&Rs only bind those properties whose owners agree to the contract.  The CC&Rs would have to be 
drafted in advance and homeowners would have to agree to those specific CC&Rs.  I believe that many 
owners would probably say that they agree with certain terms but can't agree to others and may want to 
have other terms added.  I have trouble believing that more than a handful of owners would agree to the 
CC&Rs as written even if they might otherwise be favorably disposed to historic status and/or restrictions 
on demolitions. 

To make CC&Rs enforceable when there is not a "general scheme of development" it is strongly advised 
that the properties benefited be identified in the CC&Rs.  As a practical matter, this would require 
identifying all owners that are going sign onto the CC&Rs in advance so as to include a legal description 
of each property in the CC&R document.  If several hundred owners agreed to sign on, the document 
would be hundreds of pages long.  In order to notify subsequent purchasers that their property is bound 
by CC&Rs, that document has to be recorded for each property.  The recording cost per property would 
be several hundred, or perhaps thousands of, dollars.  Every co-owner of each property would have to 
sign and their signatures would have to be notarized.  The notarization fees would add additional costs. 

Enforcement of the CC&Rs would be problematic.  Typically, CC&Rs are created by a developer as part 
of a condominium or subdivision development.  A condo or homeowners association is created at the 
same time.  The association elects a Board of Directors each year.  That Board is the body charged with 
enforcing the CC&Rs.  The development Declaration and the association Bylaws provide substantial 
enforcement mechanisms, such as property liens and attorney fees against an owner who violates the 
CC&Rs.  Those governing documents are backed up by statutes that provide the same enforcement 
mechanisms (ORS Chapters 94 and 100 for anyone interested). 

Laurelhurst would not have any such enforcement structure.  If an owner (probably a future buyer) 
proposed to or did violate the CC&Rs, it would be up to the other owners who signed the CC&Rs to file a 
lawsuit to enforce them.  (Laurelhurst properties that did not sign the CC&Rs would not have any such 
rights.)  The other owners could not impose a lien in advance of the lawsuit (and perhaps not in 
conjunction with it) and they would bear their own attorney fees.  Any CC&R owners who did not choose 
to participate could not be forced to bear any of the enforcement costs. 

I also have questions as to whether the CC&Rs would be legally enforceable.  I'm not confident that a 
couple of hundred property owners scattered throughout Laurelhurst would have the necessary "privity of 
estate" that is a necessary condition to create valid and enforceable CC&Rs. 

I'm absolutely confident that we could not create effective CC&Rs on a street-by-street or home-by-home 
basis.  The CC&Rs would have to be uniform in order to be enforceable.  It may be conceptually possible 
to draft a few different sets of CC&Rs and have different owners sign onto different documents.  But only 
the owners signing onto a particular document could enforce it.  That could lead to radically different rules 
governing homes right next to each other. 

The CC&Rs could probably be more restrictive than City zoning but they would have to be carefully 
drafted, which would almost certainly involve an attorney and the resulting fees.  In order to avoid 
mistakes, it would be advisable to have legal counsel oversee the signing, notarizing and recording 
process, adding substantially more cost. 

There is a reason that almost all CC&Rs are created by a developer at the outset of a development 
before houses have been sold.  This is a tried and true process that has been written into law.  Private 
CC&Rs among already developed homes are rarely created these days.  The practical problems of 



creating them and enforcing them, and the substantial legal questions that would continue to exist, make 
private CC&Rs a costly and uncertain option. 

I strongly believe that a Laurelhurst Historic District has far more chance of success at less cost than 
private CC&Rs, particularly since the people backing historic status are avoiding the Eastmoreland 
problems by reaching out to their neighbors in advance.  If there are people out there who truly want to 
pursue the CC&R option, more power to them.  Anyone who wants to prevent demolitions and excessive 
development will find their time better spent pursuing historic status for Laurelhurst. 
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